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(c) Method of notice. The public notice 
provided for in paragraphs (a) and (b) of 
this Section will be given by: 

(1) Publishing notice in the FEDERAL 
REGISTER; and 

(2) Notifying appropriate Federal, 
state, and interstate resource agencies, 
state water quality and coastal zone 
management plan consistency certifi-
cation agencies, Indian tribes, and non- 
governmental organizations, by elec-
tronic means if practical, otherwise by 
mail. 

(d) Resolution of pending information 
requests. Within 30 days of the filing 
date of any application for a license de-
veloped pursuant to this part, the Di-
rector of the Office of Energy Projects 
will issue an order resolving any re-
quests for additional information-gath-
ering or studies made in comments on 
the preliminary licensing proposal or 
draft license application. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61742, Oct. 30, 2003; 68 FR 69957, Dec. 16, 2003; 
Order 653, 70 FR 8724, Feb. 23, 2005] 

§ 5.20 Deficient applications. 
(a) Deficient applications. (1) If an ap-

plicant believes that its application 
conforms adequately to the pre-filing 
consultation and filing requirements of 
this part without containing certain 
required materials or information, it 
must explain in detail why the mate-
rial or information is not being sub-
mitted and what steps were taken by 
the applicant to provide the material 
or information. 

(2) Within 30 days of the filing date of 
any application for a license under this 
part, the Director of the Office of En-
ergy Projects will notify the applicant 
if, in the Director’s judgment, the ap-
plication does not conform to the pre-
filing consultation and filing require-
ments of this part, and is therefore 
considered deficient. An applicant hav-
ing a deficient application will be af-
forded additional time to correct the 
deficiencies, not to exceed 90 days from 
the date of notification. Notification 
will be by letter or, in the case of 
minor deficiencies, by telephone. Any 
notification will specify the defi-
ciencies to be corrected. Deficiencies 
must be corrected by submitting an a 
filing pursuant to the requirements of 
subpart T of part 385 of this chapter 

within the time specified in the notifi-
cation of deficiency. 

(3) If the revised application is found 
not to conform to the prefiling con-
sultation and filing requirements of 
this part, or if the revisions are not 
timely submitted, the revised applica-
tion will be rejected. Procedures for re-
jected applications are specified in 
paragraph (b)(3) of this section. 

(b) Patently deficient applications. (1) 
If, within 30 days of its filing date, the 
Director of the Office of Energy 
Projects determines that an applica-
tion patently fails to substantially 
comply with the prefiling consultation 
and filing requirements of this part, or 
is for a project that is precluded by 
law, the application will be rejected as 
patently deficient with the specifica-
tion of the deficiencies that render the 
application patently deficient. 

(2) If, after 30 days following its filing 
date, the Director of the Office of En-
ergy Projects determines that an appli-
cation patently fails to comply with 
the prefiling consultation and filing re-
quirements of this part, or is for a 
project that is precluded by law: 

(i) The application will be rejected by 
order of the Commission, if the Com-
mission determines that it is patently 
deficient; or 

(ii) The application will be consid-
ered deficient under paragraph (a)(2) of 
this Section, if the Commission deter-
mines that it is not patently deficient. 

(3) Any application for an original li-
cense that is rejected may be sub-
mitted if the deficiencies are corrected 
and if, in the case of a competing appli-
cation, the resubmittal is timely. The 
date the rejected application is resub-
mitted will be considered the new fil-
ing date for purposes of determining its 
timeliness under § 4.36 of this chapter 
and the disposition of competing appli-
cations under § 4.37 of this chapter. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61743, Oct. 30, 2003] 

§ 5.21 Additional information. 
An applicant may be required to sub-

mit any additional information or doc-
uments that the Commission considers 
relevant for an informed decision on 
the application. The information or 
documents must take the form, and 
must be submitted within the time, 
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that the Commission prescribes. An ap-
plicant may also be required to provide 
within a specified time additional cop-
ies of the complete application, or any 
of the additional information or docu-
ments that are filed, to the Commis-
sion or to any person, agency, Indian 
tribe or other entity that the Commis-
sion specifies. If an applicant fails to 
provide timely additional information, 
documents, or copies of submitted ma-
terials as required, the Commission 
may dismiss the application, hold it in 
abeyance, or take other appropriate ac-
tion under this chapter or the Federal 
Power Act. 

§ 5.22 Notice of acceptance and ready 
for environmental analysis. 

(a) When the Commission has deter-
mined that the application meets the 
Commission’s requirements as speci-
fied in §§ 5.18 and 5.19, the approved 
studies have been completed, any defi-
ciencies in the application have been 
cured, and no other additional informa-
tion is needed, it will issue public no-
tice as required in the Federal Power 
Act: 

(1) Accepting the application for fil-
ing and specifying the date upon which 
the application was accepted for filing 
(which will be the application filing 
date if the Secretary receives all of the 
information and documents necessary 
to conform to the requirements of §§ 5.1 
through 5.21, as applicable, within the 
time frame prescribed in § 5.20 or § 5.21); 

(2) Finding that the application is 
ready for environmental analysis; 

(3) Requesting comments, protests, 
and interventions; 

(4) Requesting recommendations, 
preliminary terms and conditions, and 
preliminary fishway prescriptions, in-
cluding all supporting documentation; 
and 

(5) Establishing the date for final 
amendments to applications for new or 
subsequent licenses; and 

(6) Updating the schedule issued with 
the tendering notice for processing the 
application. 

(b) If the project affects lands of the 
United States, the Commission will no-
tify the appropriate Federal office of 
the application and the specific lands 
affected, pursuant to Section 24 of the 
Federal Power Act. 

(c) For an application for a license 
seeking benefits under Section 210 of 
the Public Utility Regulatory Polices 
Act of 1978, as amended, for a project 
that would be located at a new dam or 
diversion, the Applicant must serve the 
public notice issued under paragraph 
(a)(1) of this Section to interested 
agencies at the time the applicant is 
notified that the application is accept-
ed for filing. 

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR 
61743, Oct. 30, 2003] 

§ 5.23 Response to notice. 
(a) Comments and reply comments. 

Comments, protests, interventions, 
recommendations, and preliminary 
terms and conditions or preliminary 
fishway prescriptions must be filed no 
later than 60 days after the notice of 
acceptance and ready for environ-
mental analysis. All reply comments 
must be filed within 105 days of that 
notice. 

(b) Water quality certification. (1) With 
regard to certification requirements 
for a license applicant under Section 
401(a)(1) of the Federal Water Pollution 
Control Act (Clean Water Act), the li-
cense applicant must file no later than 
60 days following the date of issuance 
of the notice of acceptance and ready 
for environmental analysis provide for 
in § 5.22: 

(i) A copy of the water quality cer-
tification; 

(ii) A copy of the request for certifi-
cation, including proof of the date on 
which the certifying agency received 
the request; or 

(iii) Evidence of waiver of water qual-
ity certification as described in para-
graph (b)(5)(2) of this Section. 

(2) A certifying agency is deemed to 
have waived the certification require-
ments of section 401(a)(1) of the Clean 
Water Act if the certifying agency has 
not denied or granted certification by 
one year after the date the certifying 
agency received a written request for 
certification. If a certifying agency de-
nies certification, the applicant must 
file a copy of the denial within 30 days 
after the applicant received it. 

(3) Notwithstanding any other provi-
sion in 18 CFR part 4, subpart B, any 
application to amend an existing li-
cense, and any application to amend a 
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